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Presidents Message 


The 40th Annual Convention of Florida State Bar Association has now 
become part of the history of our Association. Certainly all will agree that 
President Arthur S. Gibbons and Ralph A. Marsicano, General Chairman, Mrs. 
Gunby Gibbons, General Chairman Ladies Entertainment Committee and their 
Assistants performed their work with efficiency, dispatch, and dignity. 

The motive behind the program was enlightenment and information. President 
Carl Rix of American Bar Association brought a real message of facts in 
our relationship to world affairs. Honorable Edward F. Carter of Nebraska 
Supreme Court certainly gave all enlightenment and information on two really 
interesting subjects, Intergration and the Unicameral Legislature. All enjoyed 
the address of Honorable Nathan Miller, former Governor of New York, which 
was very instructive and timely. Our own Governor Caldwell punctured our 
ego, and prodded us on to greater efforts so much needed in our day and time. 
Judge William L. Vandeventer, Judge of the Court of Appeals Missouri, sent 
us home happy and with joy in our souls. 

In order that our Legislators may have the benefit of the information 
contained in Judge Carter’s very excellent address on Unicameral Legislature, 
I have requested the Secretary of our Bar Association at my expense and as 
my own act and not that of the Florida State Bar Association, to place a 
copy of the May issue of our Bar Journal on the desk of each Legislator. This 
issue contains Judge Carter’s speech on Unicameral Legislature. The Florida 
State Bar Association has not endorsed nor has it been requested to endorse 
or sponsor the Unicameral Legislature. I have been asked repeatedly by our 
Legislators as to the printing of Judge Carter’s speech on the Unicameral 
Legislature in our Bar Journal. Surely our Legislators and Bar members are 
interested in this kind of information as given by Judge Carter. 

Our Membership in our Association is at least two thousand one hundred. 
We need and desire two thousand five hundred members by July 31, 1947. 
Please give Jim Whitehurst your unswerving loyalty and wholehearted aid in 
his great membership drive. 


Very respectfully submitted, 
JAMES BOOTH, President 
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THE UNICAMERAL LEGISLATIVE SYSTEM 
By JUSTICE EDWARD F. CARTER, of the Nebraska Supreme Court 


Grounded deep in American tradition is the concept that a legislative body 
should consist of two houses. The necessity for or the advisability of the 
bicameral system has not been generally discussed. Prior to the constitutional 
amendment providing for the direct election of United States Senators I can 
see a definite political reason for the two-house system in our federal set-up, 
—the lower house represented the people in accordance with the population, 
and the senate represented the state as distinguished from the people of the 
state, each being a check upon the other. But that situation has never con- 
stituted a basis for the adopting of the bicameral system in state government. 


Bearing these things in mind, I think that the unicameral system in Nebraska 
was an experiment. Plenty of reason existed for a reorganization of state 
government, and the legislature was a proper place to begin. For more than 
ten years this experiment has been carried on. What are the results? 


Some of the important questions to be determined in considering the adoption 
of the unicameral system are: Is it possible for a small single-house assembly 
to be representative of the people? Would it be an effective, deliberative body? 
Would it afford adequate protection against hasty and ill-considered legisla- 
tion? Would it be able to cope successfully with powerful pressure groups? Is 
it justifiable from the standpoint of cost? The skeptic will answer these ques- 
tions with an unqualified “No.” I was one of those who voted against the plan 
when it was submitted in 1934. If the question were submitted today as to 
whether the unicameral legislature should be continued, I would now vote “Yes.” 


In Nebraska the substitution of a nonpartisan, single-house assembly of 
43 members for the partisan 100 representatives and 33 senators reduced the 
total number of legislators without materially disturbing the ratio of farmers, 
business, and professional men elected. The cross-section of interest is sub- 
stantially the same. Multiplying men of the same occupational interest will 
not of itself improve the representative character of the legislature. 


As to personnel, we discover distinct gains in what may be termed a higher 
type of legislator. While I have a personal opinion that most any system will 
work with the selection of the right kind of men, we all know that considera- 
tions of personnel must be given careful study. A large majority of our 
unicameral legislators in each session since its creation have been men who 
are influential members of civic, social and economic organizations. They have 
been men who have acquired some knowledge of the problems before the people 
that are likely to require legislative consideration. The activities of its member- 
ship have been more varied and their experience more general than was the case 
in the bicameral system. We hear little criticism of the system as not being 
representative, although it is advocated from time to time that the number 
be enlarged. No real need for enlarging the membership has been demonstrated 
from the results attained. A small membership does require the devotion of 
much time to committee work and to the public hearings held by standing 
committees. This work does tend, however, to familiarize the membership with 
particular problems much more than under the bicameral system. This appears 
advantageous to the public interest rather than an impediment to proper 
consideration. 


I doubt not that the efficiency of bicameral legislatures could be much im- 
proved by a reorganization of their methods of operation. The difficulty is 
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that they will not do it. The unicameral with its smaller membership is forced 
to do it by necessity. There is no other way that the load can be satisfactorily 
carried. In setting up procedural rules, the Nebraska unicameral legislature 
recognized the necessity for a simple and effective plan of operation. A conscious 
effort was made to implement the constitutional safeguards set up as a de- 
terrent to hasty and ill-considered legislation. At each successive session, 
amendments have been made to facilitate the work of the assembly. My observa- 
tion has been that an honest effort has been made to alter procedural rules 
for the sole purpose of expediting the work of the legislature. The maintenance 


of rules used primarily for manipulating and jockeying purposes has been dis- 
appearing from the legislative hall in Nebraska. 


Eleven standing committees are set up to deal with subjects brought to the 
attention of the legislature. Mandatory public hearings on all bills after public 
notice have brought all sides of public questions to the legislature for its con- 
sideration. No member may serve on more than two of these committees. Con- 
flicts in committee attendance has been completely eliminated. During most 
of each session the legislature meets only in the forenoon of each day, the after- 
noons being wholly reserved for regularly scheduled committee hearings. In- 
creased interest in these hearings by the general public has brought about a 
greater participation by the citizenry of the state. It has in effect been more 


representative of the public through this opportunity for the expression of views 
than would be first supposed. 


Due to this method of approach, the debates on bills in the regular sessions 
have become more intelligent than under our old bicameral system. The neces- 
sity for assistance in carrying on legislative work has brought about the crea- 
tion of helpful facilitative groups. The Legislative Council and its Research 
Director have made lasting contributions. The Judicial Council sponsored by 
the state bar has given professional aid, the value of which is being recognized 
more and more by the legislature. The creation of a permanent statute revisor 
has filled a long awaited need. The employment of skillful bill drafters has 
lifted a burden from the shouders of the members. Even the lobbyists appear 
to have joined in the trend and to have exercised their special knowledge from 
a more ethical standpoint than before. The relationship of the legislature to the 
governor has been much more satisfactory than in the past. The inherent re- 
sentments against the courts, growing generally out of conflicts in constitu- 
tional views, appear to be disappearing. While some of these matters may 
appear to be unimportant, taken together they represent a cooperation and 
utilization of professional and expert knowledge that is a marked improvement 
in our state. As a result, fewer mistakes are made, fewer bills are vetoed and 
fewer are declared invalid by the courts. The good that arises from the develop- 
ment of this cooperative attitude cannot be measured by money standards. 


On this subject I would like to quote from a letter written by the Honorable 
C. Petrus Peterson, presently a member of the unicameral legislature, the 
Speaker thereof two years ago, a member of the lower house for four years 
and of the senate for two years under the bicameral system. Mr. Peterson is 
an outstanding practicing lawyer of our state and a man of recognized good 
judgment. He says: “From the standpoint of the business of the state, both 
that part which is represented directly by state activities and that part which 
is represented by the regulation of other business, the unicameral is, in my 


opinion, a decided improvement over the old bicameral system.” This is a 


strong recommendation from one who states that he voted against the constitu- 
tional amendment providing for the one-house legislature. I think it represents 
the thinking of practically every member who has served in the unicameral. 
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Our unicameral is composed of 43 members, each representing about 30,000 
people. The salary is $1,744.18 for the biennium, as against $800 under the old 
system. The total salary schedule is $75,000 under the unicameral set-up as 
against $106,400 under the bicameral. There is considerable feeling, however, 
that present legislative salaries should be substantially increased. The cost of 
legislative sessions has been materially reduced under the unicameral plan. 
In 1927 the bicameral cost for an 82-day session was $184,328.38. In 1937 the 
unicameral cost for a 98-day session was $103,455.38. In 1933 the bicameral 
cost for a 99-day session was $173,023.98. In 1943 the unicameral cost of a 
103-day session was $101,547.65. In 1935 the bicameral cost of a 100-day session 
was $202,593.49. In 1945 the 89-day session of the unicameral cost $100,469.68. 
While conditions are not the same, it will readily be observed that a financial 
saving accompanies the adoption of the unicameral plan. From 1927 to 1935 
the smallest cost of bicameral sessions was that of 1933 in the amount of 
$173,023.98. The highest cost of any unicamerel session from 1937 to 1945 
was that of 1937 in the amount of $103,445.38. 


The exact size of a one-house legislature must be measured to some extent 
by the size of the state. More than 48 members might be deemed necessary in 
a state the size of Florida. That is necessarily a local problem. In this respect, 
Senator Earl J. Lee, Chairman of the Committee on Judiciary of the present 
Nebraska unicameral and a prominent lawyer of the state, says: “After two 
regular and two special sessions, it is my belief that a larger body would not 
serve more efficiently nor better serve its constituency. A smaller body might 
have difficulty manning its committees.” This, I think, reflects present opinion 
on that subject in Nebraska. 


Probably the one point upon which a greater difference of opinion exists than 
upon any other is the nonpartisan phase of its membership. It is argued that 
adequate leadership is not developed under the nonpartisan system and that 
it tends to create 43 potential candidates for governor, although no one who 
has served in the unicameral has ever been elected to the governorship. It is 
further contended that candidates running for the legislature without any 
issues being presented leave little basis for choice unless they be personally 
known to the voters. I have heard it claimed that the worst form of politics 
is the nonpartisan brand where party responsibility plays no part. This was 
answered on the basis that business principles rather than partisan considera- 
tions should govern the election of state legislators. Senator George W. Norris, 
generally considered as the father of the unicameral in Nebraska, contended: 
“We should make of our state a great business institution. We cannot do this 
unless we eliminate partisan politics.” Our present speaker, Honorable Walter 
R. Raecke, a democrat in an assembly which is largely republican, and who 
states that he was against the constitutional amendment by which the unicameral 
was created, says: “The nonpartisan nature of the legislature is one of the 
features which I like best. Legislation does not depend on the whim of some 
party leader. Each bill must stand on its own merits. Perhaps I can best 
express my feeling by repeating a statement I have several times made; “that 
after serving several sessions in a nonpartisan legislature I positively would 
not care to serve in a partisan legislature.” 


It is only fair to say that the results growing out of the nonpartisan feature 
of the Nebraska unicameral are not at all conclusive. We have never had any 
other system that affords any basis for a comparison. There is still a difference 
of opinion in Nebraska on the merits of the nonpartisan feature, although I 
know of no attempt to make a change. 
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It is true, no doubt, that outside of Nebraska the Nebraska Unicameral 
Legislature is considered a novelty bordering on the classification of a freak. 
But it is generally accepted within the state as a decided improvement in state 
government. Many metropolitan cities in other states, having a larger popula- 
tion than Nebraska and with problems decidedly more complex, have progressed 
with one-chamber legislative bodies that have been generally accepted on the 
basis of tradition. Certainly, a state can profit by this experience. The re- 
sponsibility imposed upon a one-house legislature is readily perceived and 
accepted by its membership. The chance to place the responsibility on the other 
house is gone. The compromises of conference committees are eliminated. A 
trained staff of assistants is acquired through necessity. Legislative and Judicial 
Councils rise in stature, and permanent Statute Revisors rise in importance. 
Intelligence, research and responsibility appear to have advanced to the fore, 
while log-rolling, partisan political pressures and the general indifference of 


many members under the bicameral system have largely been relegated to the 
ash heap. 


A successful one-house legislature will never be accomplished by the abolish- 
ment of one house in a bicameral set-up. It takes an entirely new structure with 
a completely new approach. A retention of half of the old will not likely 
produce the reforms and trends that make for the success of the one-house 
system. Nor will the adoption of a unicameral legislature constitute a panacea 
for all the ills of state government. Reorganization and simplification of state 
government is bound to come with our growing industrial economy. But there 
is no better place to start than with the legislature, the very place where 
efficiency in our governmental machinery can best be brought about. 


Any major change in the fundamentals of government requires careful con- 
sideration of future effects and, above all, it requires courage on the part of 
those who have drawn the perspectus. We in Nebraska have adopted the non- 
political election of judges, university regents, school district officials and 
municipal officers. The party circle has been abolished and straight voting 
is no longer permitted. Our state has no bonded indebtedness, no sales tax, 
no state income tax, and it built a magnificent capitol building as the money 
was collected by special levy to pay for it. Our people have been willing to 
experiment in better government after being convinced of the likelihood of 
success. Yet our fiscal program has indicated a conservatism that appears 
inconsistent with some of the reforms which have been accepted. Honesty in 
government, irrespective of the party in power, has been generally acknowledged. 
Public confidence in state government is high. Proposed change does not meet 
with the skepticism of the public as it does in many places. The one-house 
legislature is not a solution of legislative matters, but only an instrument to 
be used in facilitating legislation and improving the general result. It is com- 
posed of human beings who have the same tendency to err that is common to 
all of us. But we do think it is a step in the direction of coordinating the pro- 
cesses of law-making with the social and economic life of the people of the state. 
It has passed from the surveillance of the public in my state and become a mile- 
post in the never ending battle for improved governmental organization. 
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Reports 


REPORT OF COMMITTEE ON LAW REPORTING 


The purpose of our Committee is to give the practicing bar a voice and rep- 
resentation in this serious matter of law books and law reporting. 


We have changed the name of our Committee from the rather cumbersome 
name of “Committee on Elimination of Unnecessary Publication of Supreme 
Court Opinions” to simply “Committee on Law Reporting.” This Committee 
was voted at last year’s convention to be a regular committee of the Florida 
Bar Association 


The conclusions now to be considered are the result of a great deal of effort. 
We have gathered information from most of the English speaking countries 
and most of our own states. 


At the end of last year’s report two motions carried. I shall now report the 
action on each of these motions: 


“Motion 1—We recommend that this Association immediately submit for 
the consideration of the Supreme Court of Florida the adoption of a court rule 
forbidding the publication of reports containing no substantial points of law 
or fact.” 


Mr. Justice Glenn Terrell, member of our Florida Supreme Court and also a 
member of our Committee, reported the action on this motion which I read as 
follows: 


“Since your committee on printing unnecessary opinions took this matter up 
with the Supreme Court, the Court has adopted a policy which I think will go 
far to remedy the evil in Florida. Each member of the committee has been 
furnished a copy of the correspondence between the Clerk of the Supreme Court 
and West Publishing Company, which details the Court’s policy, but the sub- 
stance of it is that hereafter the Court will promulgate written opinions only 
in cases that involve questions that have not been previously adjudicated, or 
such cases as the facts and circumstances make it advisable that an opinion 
be written. Another essential feature of this policy is that beginning with 
May 7, 1946, ‘per curiam orders and judgments, as distinguished from opinions 
expressing or discussing the law of the case, be not published, but that the 
titles of these cases be carried in the Florida and Southern Reporters under a 
separate index under the caption, ‘Cases determined without opinion,’ or some 
such appropriate heading. See , 26 So. (2) 676.” 


There have been some objections to this; mainly, lawyers don’t like adverse 
decisions in their own cases which merely say “affirmed,” “reversed,” “denied,” 
etc. We agree that it is not always satisfactory; but, that no solution to the 
problem of too many reports is perfect. We must choose the lesser of the evils 
considered over the long span of years ahead. Publishing all opinions has given 
us our present cumbersome, time consuming, lawyer killing system with already 
too many law books and with untold numbers to come. Writing opinions in 
every case and selecting for publication only those that make a substantial 
contribution to the law has proved seriously objectionable because the opinions 
not for publication end up being published by some special service and more 
than that they are cited later in the subsequent opinions authorized for publica- 
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tion, confusing the whole plan. The plan of not writing opinions on points 
previously adjudicated, though not perfect, and humanly impossible to administer 
perfectly, seems the best solution. Lawyers will kick and fume somewhat at it; 
but, they won’t have a very hard time getting used to it because, after all, 
ninety or ninety-five per cent. of all of our cases are decided in the lower 
courts without written opinions. We get from the Courts decisions that say in 
substance a mere “Yes” or “No,” “Granted” or “Denied,” or, from the jury 
a mere: “We the jury find for the plaintiff’; “Guilty” or “Not Guilty,” all 
without written opinions. Lawyers are used to it and won’t have much trouble 
getting accustomed to it from the Supreme Court. Courts of last resort usually 
want to cooperate. Where a written opinion is particularly needed or desired, 
a special request for it could be made and considered. We need a system whereby 
the bench and bar could study and master the landmark cases and points of 
law and continue to study and master new law and changes in the old without 
getting lost in the infinite volume of duplications and repetitions. 


“Motion 2 (of last year’s report)—-We further recommend that this Com- 
mittee be authorized to negotiate with West Publishing Company in conjunction 
with the other states whose cases are published in the Southern Reporter for the 
purpose of obtaining the publication of the reports of each of said states in 
separate volumes.” 


All of our bright new ideas really turn out to be very old ones; for example, 


Alabama adopted this idea about 27 years ago. The Chief Justice of the Supreme 
Court of Alabama wrote us: 


“The following is the history of our transactions with the West Publishing 
Company. All our business arrangements with them have been entirely satis- 
factory. I find them careful and accommodating. 


“Alabama Supreme Court Reports and Alabama Appellate Court Reports 
have been published by West Publishing Company since 1919, when the con- 
tract was originally made. The first of the reports—200 Alabama and 16 
Alabama Appellate, came out in 1920. 


“Prior to the arrangement with West Publishing Company the reports were 
published by local printers. In 1919 the Justices of the Supreme Court as then 
constituted entered into negotiations with the West Company, culminating in 
an agreement on the part of the publishers to use the plates of the cases re- 
ported in the Southern Reporter and form them into volumes of official state 
reports. Under our arrangement the digest and syllabus matter used in the 
Southern Reporter are used in the State Reports. Under our law, however, 
it is stipulated that an abstract of the briefs of counsel be incorporated in the 
reports, and these abstracts are added in the State Reports. 


“Under our Constitution, all contracts for printing must be made by certain 
constitutional officers, after competitive bidding. In order to make possible and 
practicable the publication of our reports in the type and style of the Southern 
Reporter, statutes were enacted by the Legislature authorizing the awarding 
of contracts to printers or publishers within or without the State; and the 
Chief Justice and Associate Justices were vested with authority to fix the 
specifications of the Reports. Thus, the Justices may fix specifications in 
harmony with those of the Southern Reporter and bids invited in accordance 
with those specifications. (Your attention is invited to Code 1940, Title 13, 
Sections 65, 66, et seq. You may or may not need such statutes.) 


“Our experience with the West Company has been entirely satisfactory. 
First, they are in position, having the type already set and plates made, to 
publish the reports much more cheaply than any other publisher could. Second, 
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the reports are published with much greater celerity than any one else could 
publish them. The Company’s bid has always been far lower than other bids. 
The State is required to purchase only the number of volumes actually needed 
for official use and for distribution—325 copies of each volume. The result 
has, therefore, been a large financial saving to the State; a more satisfactory 
type of book and work, and uniformly prompt delivery of the books. 


“The current arrangement between Alabama and the West Publishing Com- 
pany for publication of reports is strongly recommended.” 


West Publishing Company is quite willing to cooperate with us as it has 
already done for Alabama, Tennessee, Louisiana and many other states. West 
states that they have received so many favorable letters about the good service 
they offer in the Southern Reporter that they are surprised at our proposed 
change and that they are perhaps none too enthusiastic; but, still quite willing 
to serve us according to our choice. We do not consider this a change from 
Southern Reporter. Southern Reporter would, of course, continue exactly as 
it is. West has kindly sent sample volumes of the individual state reports of 
Alabama, Louisiana and Tennessee which I shall pass around for your indi- 
vidual inspection. We favor the Tennessee plan for the sake of economy and 
other advantages. It incorporates about five volumes of Southeastern in one 
by simply using the same type and binding only the Tennessee decisions in a 
single volume, inserting a blue page to divide the volumes incorporated in the 
one. The same page numbers are used. There have to be gaps in the page 
numbers; but, this seems to do no harm. This system requires only a single 
citation. 


What we propose is the discontinuance of the purchase of present official 
Florida Reports as now published and the purchase of volumes published like 
the Tennessee system in lieu thereof. We could subscribe to either this or 
Southern. The Southern advance sheets would be used for both. The present 
official Florida Reports have no advance sheets, no key numbers and require 
more shelf space. Few lawyers subscribe. 


We have presented these sample volumes to the members of our Florida 
Supreme Court and they gave the proposed plan unanimous approval, provided 
we enact appropriate legislation which would leave the matter entirely open 
for the future for the State to contract with any publisher anywhere who can 
most economically and efficiently serve our needs. Alabama has found for the 
past 27 years that no other publisher could match the bids of West, so we would 
in effect get the West published volumes for our Official Reports like Alabama, 
Louisiana, but more exactly like Tennessee, if our favored plan is adopted. This 
proposed change would be particularly desirable to the poorer lawyers and the 
young lawyers just starting in the future who could get their state reports in 
comparatively few volumes. It would afford greater economy and better service 
to the state. 


DONALD WALKER, Chairman 
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REPORT OF SPECIAL COMMITTEE ON | 
OIL AND GAS RIGHTS 


Your special Committee on Oil and Gas Rights reported to the association 
at last year’s convention that the following laws relating to oil and gas were 
enacted by the Legislature of 1945: 


Chapter 22,819, commonly known as the “Conservation Law.” 
Chapter 22,784, a Production Tax Bill. 


Chapter 22,824, An Act to authorize the Trustees of the Internal Improve- 
ment Fund, the Board of Commissioners of State Institutions, the State Board 
of Conservation, the State Board of Education and all other State Boards, 
Departments or State Agencies to sell leases on lands owned by the State or 
such board, department or agency. 


Chapter 22,750, The New Guardianship Act which includes Sections setting 
out the procedure to be taken before the County Judges of the State to obtain 
authority for a Guardian to make oil and gas leases. 


Chapter 22,823, An Act ratifying and approving the Interstate Compact to 
conserve oil and gas and to enable the State to become a member thereof. 


Since the 1945 legislative session, your Committee has had an opportunity 
to make a detailed study of the laws enacted and has found that the oil and gas 
laws of Florida far surpass the laws of most of the other oil producing states. 
The Committee has heard nothing but praise of our laws from well known oil 
and gas attorneys and text book writers. 


After careful consideration, it has been determined by the Committee to 
recommend no changes in the present laws and no new laws, except the following: 


1. The Production Tax Law, Chapter 22,784, expires by its own terms on 
June 30, 1947. Accordingly, the Committee recommends the readoption of 
Chapter 22,784 into a permanent law. If such act is readopted and enacted into 
a permanent law there should be a provision added thereto, providing that all 
registration of sub-surface mineral interests which have been filed during the 
time that the act was in force and effect shall be a sufficient registry under 
the permanent law without re-registration of the sub-surface interest so reg- 
istered. In the event the legislature considers it unwise to readopt the Produc- 
tion Tax Bill, your Committee then recommends an act which will provide for 
an excise tax on oil and gas when produced, the tax to be in lieu of all other 
taxation. 


2. At the present time we have no law giving the right of condemnation of 
land for pipe line rights-of-way. It is the opinion of the Committee that oil 
and gas operators of a producing field and pipe line companies and operators 
should have the right to condemn lands for pipe lines, and an enabling act pro- 
viding for appropriate court proceedings for such purposes should be presented 
to the 1947 Legislature. 


Respectfully submitted, 


DOYLE E. CARLTON, Chairman 
ED BENTLEY 

ONON WHITEHURST 
LAWRENCE TRUETT 


JAMES A. DIXON 
Members of Committee 
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REPORT OF MARRIED WOMEN’S RIGHTS 
COMMITTEE 


Hon. James Booth, President 
Florida State Bar Association 


Dear Sir: 


Your committee, on Saturday, December 14th, presented to the Mid-Winter 
Conference of the Bar delegates, a resolution reading: 


“WHEREAS, the Florida State Bar Association is interested in promul- 
gating a movement for a new Constitution for the State of Florida, and 


“WHEREAS, the Association has gone on record by the passage of the 
Married Woman’s Act of 1944 as favoring equality before the law for 
men and women, 


“THEREFORE, BE IT RESOLVED, that the Association, at the sugges- 
tion of its Special Committee on Married Women’s Rights, shall recommend 


the consideration of including in the proposed Constitution a provision 
which shall read: 


“In order that men and women may enjoy equality under the laws of 
Florida, it is understood that wherever, in this document, the generic 
term ‘man’ or the word ‘person’ or any other word, or phrase, is used 
to designate an individual or group of people, it shall apply equally to 
men and women.” 


The delegation of the Mid-Winter Conference voted to approve said Reso- 
lution and referred it for approval to the full Convention. 


Throughout the civilized world there is a trend to equalize the law as it 
applies to peoples. The United Nations Charter has in its preamble a paragraph 
calling for equality between the sexes under law. The State of North Carolina 
in November of 1946, amended its Constitution in such a manner as to strike 
therefrom the words ‘men’ and ‘man’ and substitute ‘persons’ and ‘person’ in 
their place. Both major political parties have written into their platforms, planks 
calling for equality between the sexes. The habit of thinking in terms of equal- 
ity rather than master and chattel originated during the great liberal movements 
of the 18th century. Like an ice bound dam, Feudelism had just broken and 
the mind of man was shaken into life. Out of this happy debacle, like water 
to the desert, came new conceptions of the golden rule, a broader grasp of 
man’s relation to humanity and the first philosophical yearning for a govern- 
ment to serve rather than shackle individuals. Hands clasped across the castle 
moats. Baron and Serf assayed to mutter “brother” and the taste was sweet upon 
their lips. The culmination of this liberalizing tide came to a resounding peak 
in 1776. A nation in the Western hemisphere rebelled against the rule of Kings. 
It published a Constitution which declared all men to be created free and equal. 
Freedom and opportunity, linked by law and moderation, emerged out of the 
dream and was made manifest. Individualistic thought spread from that source 
inspiring human kind until now the vision stimulates, and during this dark 
time sustains, the Earth. 


Recently there has occurred a corruption of the word liberal. It has been 
perverted to fit a group who advocate totalitarian ideologies. True liberalism, 
however, is a part of evolution not revolution, and no perversion of a word can 
change that fact. True liberalism is firmly planted in those premises laid by the 
Constitution of the United States. It seeks the preservation of the finest system 
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as yet known to man, i.e., the Republic of the United States. It recognizes too, 
that only by striving to adapt that system to the changing moods of a developing 
world conscience, and a wider application of the Christian precepts, can the 
system be perpetuated. The Resolution here presented is one means to ride 
the trends and still perserve our institutions and ideals intact. 


When women were considered chattels, when there existed yet no conception 
that they might play any other part, Jesus of Galilee went to a friend’s home 
to have supper. Martha, bringing in the bread and wine, reproached her sister 
Mary who sat listening to the master’s words. “Be up about your duties as a 
Hebrew woman,” Martha said. Unexpressed was all the age-old tradition that 
a woman may not learn, that a woman may take no part in life beyond the 
role of servant. 


“Let her be,” said Jesus. “She has chosen the better part.” A great hope 
was offered to one half of humanity that day. Jesus proclaimed the fact, which 
American women have since proven, that a woman is spiritual as well as physical. 
She may be a disciple as truly as a slave. This is the modern trend of thought. 


Therefore, if Florida, following the example of North Carolina, will liberalize 
its Constitution in the manner suggested by the aforementioned Resolution, 
our state will be in step with the best thinking of the modern age. Women’s 
organizations throughout the State have hastened to pass similar Resolutions. 
Better still, these powerful groups which watched before, with apathy, our 
efforts to redraw the Constitution, have awakened to militant support of the 
idea. The promise of a decent chance that women may look to the new Con- 
stitution as a means toward equality has roused this interest and support. Our 
Republic can continue to exist exactly as it keeps step with civilization. Florida 
in turn can be a worthy part of that Republic only as it keeps step with the best 
thought throughout the nation. Toward this end, the Special Married Woman’s 
Law Committee proffers a Resolution to the Bar which calls for the inclusion 
in the new Constitution of Florida of a phrase to equalize the law as it per- 
tains to men and women. The Committee requests your ratification of the same. 


Respectfully submitted, 


GLENN TERRELL LAURA H. HYDE 

JOANNE VERMILYE A. S. BRADLEY 

JULIA M. HARDING BARBARA DURRANCE, 

KATE L. WALTON Vice Chairman 
CHESTER BEDELL ETHEL ERNEST MURRELL, 
THELMA H. WAYBRIGHT Chairman 


REPORT OF SPECIAL COMMITTEE ON MEMBERSHIP 


Your Committee, appointed by James Booth, President, as a Special Com- 
mittee on Membership, presented to the mid-winter Conference of Bar Delegates 
a report which at that time showed a great increase over the membership at the 
time the Committee was formed. 


Your Committee has not held a meeting but has done considerable work by 
letter, telephone and telegraph, and we are exceedingly pleased to report at 
this time that our membership has now passed the 2,000 mark and at this 
time we have around 2,100 members. 
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A great number of the members of this Special Committee have done wonder- 
ful work and deserve the congratulations of this Association. Your Chairman 
wishes to call the attention of the Association to the work done by the following 
members of your Committee: 

C. H. Ernest, of West Palm Beach, Vice-Chairman of this Committee has 
done his share of the work and has produced wonderful results. 

John H. Carter, Jr., of Marianna, Florida, has performed wonders in his 
circuit, as well as Judge Aquilinio Lopez, Jr., of Key West; T. T. Oughterson, of 
Stuart; J. Montrose Edrihi, of Pensacola; Gunby Gibbons, of Tampa; James M. 


Smith, Jr., of Ocala; Samuel K. Kanner, of Miami, and Wallace Shafer, of 


Lakeland. 


Your Committee also wishes to say that J. B. Patterson, President, and J. E. 
Morris, Jr., Secretary, of the Broward County Bar Association, deserve con- 
siderable praise. Your Committee also wishes to thank Joseph Miyares, Secre- 
tary of the Tampa and Hillsborough County Bar Association, for his efforts 
and the wonderful results obtained. 

Your Committee also wishes to recognize the efforts put forth by Herbert U. 
Feibelman, of Miami; Robert R. Milam, of Jacksonville; and H. L. Peterson, 
St. Petersburg, and to thank them for their efforts in this membership drive. 

Ed. R. Bentley, of Lakeland, was appointed on this Committee, but wrote 
your chairman that on account of pressing business he was unable to serve, 
and W. Wallace Shafer, of Lakeland, was appointed in his place, he deserves 
the thanks of the Association for the efforts he put forth. 

Your Chairman, since the mid-winter Bar meeting in Jacksonville, has 
covered some 2,500 miles from Pensacola to Miami and from Jacksonville to 
Sebring, and has personally contacted a great many of the lawyers in the 
State who were not members of the Association and has received a very favorable 
reception and after reviewing the work done by this Committee he is of the 
opinion that a follow-up of the work done by this Committee will result in the 
next few months in bringing into the Association practically every lawyer in 
the State by voluntary membership. 

Your Committee not only makes the above recommendation but also recom- 
mends that the present members of the Association take a little more interest 
in the Association, showing to the non-members what the Association stands for 
and how they can benefit themselves by becoming a member of this Association. 

Your Committee reports that there are several of the Bar Circuits, whether 
composed of one or more counties, that now has 100% membership in the 
Association. 

Your Committee wishes to thank our Secretary, Mr. Lewis H. Tribble, for 
the assistance he has given the Committee; and your Committee would be amiss 
if it did not call attention to the work of your President, the Honorable James 
Booth, and the wonderful help he has been to this Committee, and he deserves 
the special thanks of the Association for his efforts which have contributed so 
much toward the success of this Committee. 


Lewis W. Petteway, Tallahassee Samuel J. Kanner, Miami 

A. Loyd Layton, Jacksonville Marshall O. Mitchell, Vero Beach 
C. H. B. Floyd, Apalachicola W. B. Watson, Jr., Gainesville 

G. Wayne Gray, Orlando James M. Smith, Jr., Ocala 

W. Wallace Shafer, Lakeland T. D. Ellis, Hollywood 

John H. Carter, Marianna John E. Morris, Jr., Fort Lauderdale 
Aquilinio Lopez, Jr., Key West Gunby Gibbons, Tampa 

Alfred P. Marshall, Clearwater C. H. Ernest, West Palm Beach, 
Joseph I. Mathis, Panama City Vice-chairman 


James A. Franklin, Fort Myers James Whitehurst, Brooksville, 
T. T. Oughterson, Stuart 


J. Montrose Edrehi, Pensacola 


Chairman 
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REPORT OF COMMITTEE ON NEW CONSTITUTION 


To the Honorable James Booth, 
President of the Florida State Bar Association: 


After investigating the need of a new Constitution in Florida, the committee 
is unanimously in favor of a new Constitution, as the progress of Florida ap- 
parently is being delayed in many respects by the old Constitution. The State 
Bar Association has no right to prepare a Constitution, but we believe that the 
special training of the members of this association equip them for rendering 
special service to a constitutional convention which will be helpful. 


We recommend that this association urge the legislature to provide the neces- 
sary machinery for the calling of a constitutional convention for the revision or 
rewriting of the present Constitution, and that the association offer to the 
constitutional convention aid in research work and draftsmanship, without 
compensation. We recommend that the Act of Legislature calling the con- 
stitutional convention provide that the proposed Constitution prepared by the 


convention be submitted to the people for ratification or rejection before be- 
coming effective. 


This committee has made diligent study of the constitutions of the various 
states of the Union and has investigated much other constitutional data. The 
committee is not unanimous in its conclusions as to all necessary constitutional 
changes, but it is recommended that the committee, or its successors, in due 
course give the association and the people the benefit of its study. 


A few of the glaring defects in the present Constitution which indicate the 
need of a new Constitution are: 


1. Education—The educational system of Florida is an 1885 model. The 
result is that Florida stands near the bottom of the educational system in the 
United States, and at the bottom according to the latest available figures in its 


annual expenditures per pupil in the public schools in proportion to the total 
income of its citizens. 


The income for the State of Florida for its last fiscal year amounted to 
more than one hundred fifty million dollars, and this indicates that Florida 
is one of the richest states in the South. Yet, the children of Florida are being 
schooled under an educational system ranking near the bottom in all respects, 
and at the bottom in at least one respect, as above noted. The most progressive 
step Florida could take, so far as the quality of its future citizens is concerned, 
would be to modernize its educational system. An intensive study of this question 
is being made by the Florida Citizens Committee on Education, appointed in 
1944 by Governor Holland, with the approval of the then Governor-elect Caldwell. 
That committee is being aided by numerous advisory committees composed of 
school and lay members. Any constitutional revision pertaining to education 
should consider most carefully the recommendations of said committee. The 
children of Florida are entitled to an educational system which will give the 


educators of this state machinery with which to work which will produce the 
best results. 


2. Taxation.—The present taxes in Florida are assessed and collected in a 
multiplicity of ways and by a confusion of methods. There are too many local 
taxing units in the state, all collecting taxes from the citizens in various manners. 
A new Constitution should provide for the consolidation of the various taxing 
units whenever the citizens living in such taxing units agree to the consolida- 
tion at special elections held in each unit. Many millions of dollars can be saved 
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to the tax payers of Florida by the consolidation of local taxing units and the 


methods of assessing and collecting taxes. A new Constitution should give this 
power of consolidation. 


3. Courts.——A new Constitution should provide for the revision of our judicial 
system so that litigation may be less expensive and so that delays of justice may 
not take place. The small litigant is entitled to a speedier day in court and to 
the same high quality of consideration which is afforded in cases involving large 
sums of money, and the public generally is entitled to more economical court 
machinery. There are too many courts, at least in some of the counties, and 


justice would be less likely to be delayed or denied if our court system were 
completely overhauled. 


4. Boards and Bureaus.—The administrative affairs of the state are in con- 
trol of the executive department, of which the Governor is head. When the Con- 
stitution of 1885 was adopted there were only twenty-two boards or commissions 
for the administration of the business of the state, including the governor and 
his cabinet. So great has been the trend in recent years towards bureaucracy 
that there are now more than one hundred twenty-five different bureaus, boards, 
commissions, and other state agencies in Florida, many with conflicting or over- 
lapping duties, many involving duplication of services, and all spending the 
citizens’ money. The reorganization and consolidation of the executive depart- 
ment is desirable for the sake of economy and efficiency in government. 


5. There are many other defects in the present Constitution. The following 
will serve as an illustration of some changes which deserve careful consideration. 


(a) Curtailment of local legislation and of general legislation with 
a local application. 


(b) Clear and unequivocal provision for succession to governorship 
in case governor-elect or governor dies or becomes unable to serve. An 
unseemly squabble over the governorship, such as is now occurring in 
Georgia, should never have its counterpart in Florida. 


(c) Prompt and thorough auditing of all accounts of state agencies, 
counties, municipalities, and other taxing units under state supervision. 


(d) To avoid the numerous special Constitutional Amendments like 
those submitted to the people recently, provision should be made for local 
governmental units or offices to be consolidated by a vote of the people of 
each unit affected; for illustration, the consolidation of municipal and 


county governments or the consolidation of tax-assessing and tax-collect- 
ing offices or agencies. 


(e) Nepotism should be defined and penalized in a new Constitution. 


(f{) A more workable provision should be made for amending and 
revising the Constitution. 


(g) The present Constitution is a conglomerate hodgepodge of illogic- 
ally arranged provisions and amendments. A new Constitution should be a 
model of logical arrangement, drafted in clear and simple language. 


The foregoing are suggestions submitted for further study by a committee 
of this association with the view toward a new Constitution. 


Government under a new Constitution could be made more efficient than 
under the old Constitution and millions of dollars saved to the tax payers. The 
present Constitution written in 1885, was adopted at a time when a few of the 
modern mechanical necessities and scientific devices necessary to our daily lives 
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were in existence. To meet the tremendous changes brought about by scientific 
and industrial development, the present Constitution has been amended eighty- 
two times. The result is that the governmental machinery has become unwieldly 
and unnecessarily expensive. To modernize our Constitution in Florida is a 
tremendous task. Pressure groups will arise on all sides to oppose action be- 
cause it may affect them. The Constitution must be designed to benefit all 


the citizens of Florida and give equal justice to all, and not to aid any particular 
group. 


We urge all members of this association to make a study of this question 


and individually call the necessity of a new Constitution to the attention of their 
respective legislators. 


In conclusion, the committee unanimously recommends that the provision of 
Article IX, section 6, of the Constitution of 1885, that no state bonds can be 
issued except for the purpose of repelling invasion or suppressing insurrection, 
be retained in the new Constitution. 


Respectfully submitted, 


E. DIXIE BEGGS 

ED BENTLEY 

RAYMER F. MAGUIRE 

WILLIAM H. ROGERS 

D. H. REDFEARN, Chairman 
Committee 


Local Bar pbstociations 


The longest and hardest briefs to reach the U. S. Court of Appeals for the 
Fifth Circuit come from Florida lawyers, Judge Curtis L. Waller, a member 
of that court, told members of the JACKSONVILLE BAR ASSOCIATION 
March 13th. Judge Waller addressed the monthly luncheon session of the 
association in the George Washington Hotel as he and Judge Samuel H. Sibley 
and Elmo Lee, of the same court, Judge Louie W. Strum, of U. S. District 
Court and U. S. District Attorney Herbert S. Phillips were honor guests. 
Judge Waller, noted as a story teller, regaled the luncheon session with some 
of his anecdotes and reviewd the history of the Fifth Circuit. He said the 
court was first formed in 1891, but was reorganized in its present form in 
1894 when three judges were permanently assigned to this bench and others 
were later added. The circuit, Judge Waller added, is one of 11 similar ap- 
pellate benches throughout the country and ranks first in population. He 


said the circuit is noted for handling its cases with more dispatch than any 
of the others. 


DADE COUNTY BAR ASSOCIATION members tabled March 10th, by a 
standing vote of 59 to 33 a recommendation of their court committee that 
the membership be polled secretly semi-annually on the qualifications of 
judges. John D. Pennekamp, associate editor of the Herald, addressed the 
group at their luncheon meeting at the Columbus Hotel on “What’s Going On”. 


He reviewed the recent seminar for editors which he attended at Columbia 
University. 


Junior Bar Section 


W. W. ARNOLD, President, 
Orlando 


ROBERT M. BARTON, Vice-President, 
St. Petersburg 
CLYDE ATKINS, Secretary, 
Miami 


STUART PATTON, Miami ALLEN POUCHER, Jacksonville 


JIM HODGES, Lake City FRANK O’KELLEY, Tallahassee 


PARKER HOLT, Fort Myers 


REPORT FROM THE FLORIDA JUNIOR BAR 


(ROBERT M. BARTON, President) 
GENERAL 


During the administrative year ending July 1, 1947, the Florida Junior 
Bar has undertaken a study of diverse projects and some of them have developed 
into major projects of which I feel we can be proud. Other projects, such as 
the Legal Education and Institutes Committee, headed by John M. McCarty 
of Fort Pierce, Public Interpretation of Florida Constitution Revision, headed 
by W. W. Arnold of Orlando, and the Supreme Court Building Memorial 
Committee, headed by Mrs. Catherine Carter of DeLand will reach fruition 
during the year 1947-1948. At the annual Bar Convention held in Tampa, 
March 6, 7, and 8th, the following officers were elected to take office July 1st: 


President—C. Clyde Atkins, Miami 
Vice-President—John W. Roe, Clearwater 
Secretary—Wallace Jopking, Lake City 


Treasurer—T. T. Turnbull, Tallahassee 


For the over-lapping administrative year of the Junior Bar Conference, 
A. B. A. Maynard Ramsey of Tampa has been appointed State membership 
chairman for the American Bar and W. W. Arnold of Orlando has been appointed 


State Director of Public Information. Some of the outstanding projects spon- 
sored by the Florida Junior Bar are: 
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TO SPONSOR TRAFFIC COURTS CONFERENCE 


On May 1, 1947, in Jacksonville, just prior to the American Bar Association 
Regional Conference, the Florida Junior Bar, in cooperation with the A. B. A. 
Junior Bar Conference, will sponsor a State wide Traffic Courts Conference 
for judges and law enforcement officers. J. EMORY CROSS of Gainesville, is 
Chairman of the Committee and is ably assisted by Leo Foster of Tallahassee, 
William M. Goza, Jr., of Clearwater, Guy Botts, of Jacksonville and Walter T. 
Moore of Tallahassee. Co-sponsorship and active cooperation has been obtained 
from the Governor’s Highway Safety Committee, of which George H. Asbell is 
Chairman and Charles A. Brooks is Executive Secretary and from the Florida 
Highway Patrol, Jim Economos, the dynamic Executive Secretary of the Junior 
Bar Conference, A. B. A. made a flying trip into Florida to help arrange the 
details and we are looking forward to a Conference which we hope will be 
most fruitful in producing ideas for more uniform traffic regulation and ad- 
ministration of traffic court justice. The Jacksonville Bar Association is giving 
hearty cooperation. 


DEFINITION OF LAW PRACTICE 


Coordinating the work of a special Junior Bar Committee with the Florida 
Bar Committee on “unauthorized practice,” headed by the writer, JAMES B. 
HODGES of Lake City has drawn a bill defining the practice of law which bill 
will be presented to the 1947 Legislature. At the Tampa Convention, the blessings 
of the Florida Bar Association upon the principle of statutory definition of law 
practice was obtained. The decision, however, was not unanimous, many dele- 
gates voicing the opinion that a statutory definition to protect the field of law 
practice would be useless or impossible. Many urged that the matter of defini- 
tion of law practice be left entirely to judicial construction. However, it is the 
humble opinion of the writer that more confusion exists under the present de- 
cisions attempting to define law practice than could possibly exist under an 
attempted statutory definition. A cursory examination of the authorities collected 
in 111 A. L. R. 22 and 125 A. L. R. 1175 convinces us of this. At the present 
time Florida has no statute even attempting to define the practice of law or to 
prescribe penalties or remedies for unauthorized practice. Even a statutory 
definition which was far less than perfect would, in our opinion, at least give 
the Florida Courts a starting point for judicial definition and interpretation. 
Moreover, clear and perhaps summary remedies for flagrant cases of unauthor- 
ized practice are sorely needed. 


LAWYERS TITLE INSURANCE FUND 


This year a special committee of the Junior Bar under the leadership of 
president-elect C. Clyde Atkins of Miami had under investigation a plan for a 
State wide “Lawyers Title Guaranty Fund” which was originated by the Orange 
County Bar Association under the leadership of George B. Carter. The purpose 
of the plan is to enable qualified lawyers to give title opinions guaranteed by the 
lasting financial ability of a well organized fund managed by a Board of Trus- 
tees and participated in entirely by lawyers and at the same time to be in a 
position to charge reasonable fees for title work in contrast to the meager fees 
and sometimes entire lack of fees paid by existing title insurance monopolies 
upon this same work. The plan received the approval of the Junior Bar Section 
at its annual meeting in Tampa but will not be presented to the entire Bar 
Association until it has been in operation for at least a year. A full Board of 
Trustees representing each judicial circuit and composed of approximately equal 
numbers of Junior Bar and Senior Bar members has been formed and will soon 
be in active operation. No statutory program is necessary because the plan is 
in the form of a puremtrust as to which a declartory decree is now being sought. 
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Under the chairmanship of W. W. Arnold of Orlando, members of the Junior 
Bar Section Committee hope to have an active part in interpreting to the public 
the need for and details of the proposed Florida Constitution revision. It has 
perhaps been true that the members of the Junior Bar Section have not always 
waited for permission from all sources before proceeding with their program 
but perhaps it may be that it is upon such youthful enthusiam that the drive 
to progress depends. I am sure that the Bar Association can look for even greater 
Junior Bar activity under the leadership of Clyde Atkins. 

(An Act to Define the “Practice of Law’ Suggested By the Unauthorized Practice 
Committee of the Florida Junior Bar Section: 


A BILL TO BE ENTITLED AN ACT 


Prohibiting and making unlawful the practice of law in the State of Florida 
by anyone except licensed, practicing attorneys; defining the practice of law 
for the purpose of this Act; providing for the issuance of injunctions to restrain 
violations of the provisions thereof; providing that any violation of the provisions 
of this Act shall be a misdemeanor and punishment therefor; and repealing all 
laws in conflict therewith. 

Be it Enacted by the Legisiature of the State of Florida: 


Section 1. It shall be unlawful for any person, association, firm or corpora- 
tion to practice law in the State of Florida who is not a licensed attorney of the 
State of Florida. 


Section 2. The practice of law for the purposes of this act is hereby defined 
as follows: Whoever, (a), in a representative capacity appears as an advocate 
or draws papers, pleadings or documents, or performs any act in connection with 
proceedings pending or prospective before a court or a Justice of the Peace, or 
a body, board, committee, commission or officer constituted by law or having 
authority to take evidence in or settle or determine controversies in the exercise 
of the judicial power of the State or any subdivision thereof; or, (b), for a con- 
sideration, reward or pecuniary benefit, present or anticipated, direct or indirect, 
advises or counsels another as to secular law, or draws or procures or assists 
in the drawing of a paper, document or instrument affecting or relating to 
secular rights; or (c), for a consideration, reward or pecuniary benefit, present 
or anticipated, direct or indirect, does any act in a representative capacity in 
behalf of another tending to obtain or secure for such other the prevention or 
the redress of a wrong or the enforcement or establishment of a right, or, (d), 
as a vocation, enforces, secures, settles, adjusts or compromises defaulted, con- 
troverted or disputed accounts, claims or demands between persons with neither 
of whom he is in privity or in the relation of employer and employee in the 
ordinary sense; is practicing law. 


Section 3. Nothing in this act shall be construed to prohibit any person, 
firm or corporation from attending to and caring for his or its own business, 
claims or demands; nor from preparing abstracts of title, certifying, guaran- 
teeing or insuring titles to property, real or personal, or an interest therein, 
or a lien or encumbrance thereon. : 


Section 4. The doing and performing any one of the acts set forth in Section 
2 hereof shall constitute a separate offense; and each and every person who does 
or performs any of the acts defined in Section 2 hereof in the name of or on 
behalf of any association, firm or corporation, except as described by Section 
3 hereof, shall be deemed guilty of violating the provisions of this act. Whoever 
violates the provisions of this act shall be guilty of a misdemeanor and punished 
by a fine of not more than One Thousand Dollars, or by imprisonment in the 
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county jail at hard labor for not more than twelve months, or by both such fine 
and imprisonment. 


Section 5. The Circuit Court shall issue injunctions restraining violations 
of the provisions of this act. Such injunction suit may be brought by and in 
the name of any licensed practicing attorney at law of the State of Florida, or 
the Florida State Bar Association, or any local bar association within the State 
of Florida. No injunction bond shall be required in any such suit. The order, 
decree or judgment of the Circuit Court in such injunction suit shall not be 
stayed or superseded, except that upon appeal the Supreme Court of Florida 
may, within its discretion, enter an order of supersedeas and fix the amount 
and terms of a supersedeas bond, only after a hearing upon notice to the 
adverse party. 


Section 6. That all laws and parts of laws in conflict with this act be and 
the same are hereby repealed. 


Section 7. If any part of this act is declared invalid or unconstitutional it 
shall not affect any other part thereof. 


Section 8. This act shall take effect immediately upon its passage and ap- 
proval by the Governor or upon becoming a law without such approval.) 


Life's Record Closed 


ZACK BASS, 82, Kissimmee attorney for many years, passed away very 
suddenly on March 4th. Mr. Bass was a member of the First Methodist Church 
and the K. of P. Lodge. He is survived by two daughters, Mrs. Jeff Dent of 
Kerville, Texas and Mrs. Bertha Lake of Orlando, and two sons, Gary and 
Belton Bass, both of New Smyrna Beach, 12 grandchildren and nine great 
grandchildren. 


JOHN W. WHELAN, 61, attorney, resident of Hollywood for 21 years and 
former city attorney, died on March 2nd, in Baltimore. A native of Stillwater, 
Minn., he was active in the civic life of Hollywood and in his profession. He 
was a member of the Church of the Little Flower, Catholic, and had served 
as attorney for the Office of Price Administration, and was a member of the 
Civil Service board. He was a past president of the Hollywood Rotary club 
and World War I veteran. He leaves his widow, Mrs. Eugenia Whelan, two 
sisters, Mrs. John Penton and Miss Grace Whelan of Santa Barbara, California, 
and a brother, Edward, of Alaska. 
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The President Elect Speaks 


The new Bar Association year begins July 1st at which time the officers 
elected at the Tampa convention will assume office. We hope to continue 
without interruption the good work now in progress. President Booth and 
Jim Whitehurst, Chairman of the Membership Committee, promise that our 
membership by July 1st will be by far the largest in our history. 


There are many members, both new and old, who have not participated 
actively in any of the Association’s work. I would like to request as many 
of these as will to write me a line suggesting the type of work or activity in 
which they are interested and would be willing to serve. The support and 
cooperation by our large and representative membership of the program of 
the Association will assure its success. 


E. DIXIE BEGGS 
Pensacola, Florida 
President-Elect. 
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THE FLORIDA STATUTE OF USES' 


By JAMES R. WILSON, Professor of Law, University of Florida 


No old English statute has had a more profound influence on the property 
and trust law of this country than has the statute of uses. In most states the 
present status of the statute has been established with a fair degree of definite- 
ness. Its standing in Florida is subject to more doubt than is indicated by the 
prevalent assumption that the English statute of uses together with its construc- 
tions is in force as a part of the law of this state. Though this assumption 
reaches the best results, and should be favored, the cases and informative ma- 
terial presently available on the matter do not decisively support it. 


General textbooks and articles frequently state that Florida has adopted a 
partial statute of uses which by implication precludes the English statute full- 
blown from being in force here.? Redfearn takes the position that the English 
statute with its constructions is in full force and that the effect of the Florida 
statute of uses, if any, is merely cumulative as far as it goes.* This position is 
reinforced by the fact that Judge Thompson’s compilation of British statutes 
in force in Florida includes the statute of uses,* but it is to be observed that 
the compilation has no official force or validity.5 In annotating and bringing 
Judge Thompson’s compilation down to date, Guy W. Botts cites the statute of 
uses as an example of the type of situation in which difficulty was encountered 
in determining “whether a given Florida Statute, not as broad and inclusive in 
its terms as a British Statute covering the same subject matter, was superseded 
by the latter.’ This appears to concede the vitality of the English statute but 
expresses doubt as to the position of the Florida statute of uses. The real doubt, 
however, is just the reverse, viz., is the English statute in force here? The Florida 
statute is unquestionably operative. As the annotations to it will quickly show, 
it has repeatedly been relied on by the Florida Supreme Court as a basis for de- 
cision. Furthermore, the Florida statute adopting early English statutes adopts 
them only if they are not inconsistent with the acts of the legislature of this 
state. The Florida statute of uses is a specific act of the state legislature. It, 
rather than the English statute, prevails if there is any inconsistency. But does 
it deprive the English statute of all force here? 


As will be developed shortly, it is believed that the answer to this last ques- 
tion should be “no.” In the absence of further action by the legislature it is, 
however, a question for judicial determination,’ and so far the Florida Supreme 
Court has not squarely framed and disposed of the question. There are scattered 
decisions which seem to assume without discussion that the English statute is in 
force here, or at least to be more readily explainable on that basis.7# On the other 


1, General information on the statute of uses has been derived to a great extent from the following 


sources: I, Scott, On Trusts, (1939) §§ 1-2, 67-73; I Bogert, Trusts and Trustees, (1935) §§ 4, 5, 

206-208; I Perry, Trusts and Trustees, (7th ed., 1929) §§ 298-320; Redfearn, Wills and Administration 

of Estates in Florida, (2d. ed., 1946) § 182; Bordwell, Repeal of the Statute of Uses, (1925) 39 Harv. 

L. Rev. 466; III Pomery’s, Equity Jurisprudence, (5th ed., 1941) §§ 983-986a; Ames, Origin of Uses 

= Sime peg me © . Rev. 261; Case note, The Statute of Uses in the United States (1908) 
n.s 


7 Pues, Trusts and Trustees (7th ed., 1929) § 299 n. 12 (“In Florida, there is a statute similar to 
the statute of Virginia, and the statute of uses is in partial force.’’); I Tiffany, On Real Property (3d 
ed., 1939) § 226 n. 23 (“In Florida, Kentucky, Mississippi, and Virginia, the statute is not in ~_ 
it seems, except for the purpose of giving effect to conveyances under the statute.’’); Patton, On 
oe (1938) § 4 n. 24; Rood, The Statute of Uses and the Modern Deed (1905) 4 Mich. L. Rev. 109, 


3. | op. cit. supra; Redfearn, History of Trusts (1932) 6 Fla. L. J. 342, 345 


. Vol. III, 1941 Florida Statutes, 4, 67; Note, Acts of Great Britain Adopted as the Laws of Florida 
(1928) 1 Fla. L. J. No. 6 p. 67; Summary of British Statutes which are a part of the common law 
of Florida (1931) 4 Fla. L. J. No. 10 p. 455. 


. Vol. Ill, Florida Statutes 1941, 3. 


Ibid, 4. 
. Acts of Great Britain Adopted as the law of Florida (1928) 1 Fla. L. No. 6 


p 67. 
- shines v. Darden, 5 Fla. 51 (1853); Caulk v. Fox, 13 Fla. 149, 160 (1870); Hamilton Vv. Flowers, 134 
Fla. 328, 183 So. 811 (1938). 
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hand, in Elvins v. Seestedt (infra) the Supreme Court explicitly referred to the 
Florida statute for a point which could literally be founded only upon the 
language of the English statute. These decisions and the history and character 
of the Florida statute of uses can best be discussed fully in a more complete 
context. 


a. THE ENGLISH STATUTE 


The English statute of uses* was passed in 1535. Its recited purpose was to 
combat the many evils arising out of the then prevalent system of uses. The 
main motivating factor has been traced to the desire of Henry the VIII to re- 
store his sources of revenue which had been seriously impaired by the use.® This 
objective was achieved by the simple device of “executing the use.” That is the 
equitable interest of the use owner was automatically turned into a legal interest 
and the trustee was divested of his title by operation of law. The statute did not 


illegalize uses or purport to attach any stigma or penalties to attempts to create 
them. 


The operative portion of the original statute of uses reads as follows: 


“***Where any person or persons stand, or be seized, or at any time 
hereafter shall happen to be seized of and in any honours, castles, 
manors, lands, tenements, rents, services, reversions, remainders, or 
other hereditaments, to the use, confidence, or trust of any other person 
or persons, or of any body politick, by reason of any bargain, sale, 
feoffment, fine, recovery, covenant, contract, agreement, will, or other- 
wise, by any manner or means whatsoever it be: that in every such case, 
all and every such person and persons, and bodies politick, that have 
or hereafter shall have any such use, confidence, or trust, in fee simple, 
fee tail, for term of life, or for years or otherwise; or any use, confi- 
dence, or trust, in remainder or reverter, shall from henceforth stand 
and be seized, deemed, and adjudged in lawful seizin, estate and posses- 
sion of and in the same honours, castles, manors, lands, tenements, rents, 
services, reversions, remainders and hereditaments, with their appur- 
tenances, to all intents, constructions, and purposes in the law, of and in 
such like estates, as they had or shall have in use, trust, or confidence 
of or in the same; and that the estate, title, right, and possession that 
was in such person or persons that were or hereafter shall be seized of 
any lands, tenements, or hereditaments, to the use, confidence, or trust 
of any such person or persons, or of any body politick, be from hence- 
forth clearly deemed and adjudged to be in him or them that have, or 
hereafter shall have such use, confidence, or trust, after such quality, 


manner, form and condition as they had before, in or to the use, trust 
or confidence that was in them.” 


Although this statute was repealed in England in 1925,!° it is still regarded 
as part of the law of many of the United States. Its effects in the fields of 
property and trust law can best be surveyed under the headings of (1) Execution 
of Uses, (2) Methods of Conveyancing and (3) Types of Interests. Before these 
topics are turned to, the Florida statute and its origin will be reviewed. Among 
other things, this will make it easier to discuss and compare the operation of 
both statutes under each of the headings mentioned. 


b. THE FLORIDA STATUTE 


The Florida statute of uses can be observed in true perspective only by 
consideration of certain historical factors. Florida was ceded to the United 


8. 27 Henry VIII, Ch. 10, reprinted in full in Vol. III Florida Statutes 1941, 67. 
9. Bordwell, op. cit. supra 468 


10. 12 and 13 Geo. V, c. 16, §1 (7). 
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States by Spain in 1821. In 1822 it became a territory with legislative powers 
vested in a Legislative Council which continued up to the admission of Florida 
into the Union in 1845.11 It would appear that during the period from 1822-1829, 
the common law was in force in the territory of Florida except in so far as it 
was inconsistent with the organic laws of the territory or of the United States. 


The civil law of Spain was retained only to a limited extent by express 
provision.!2 


On November 15, 1828, a time when the English statute of uses was prob- 
ably to be regarded in force here as a part of the common law, the Legislative 
Council passed a statute commonly referred to as the “Florida statute of uses.” 


This statute seems to have been copied to a great extent from an early 
Virginia statute of February 24, 1819.13 There are, however, certain differences 
in language that should be taken into account in considering how far decisions 
under the Virginia statute are to be regarded as persuasive in dealing with the 
Florida statute. Set forth below is the Florida statute. The words capitalized are 
words appearing in the Virginia statute which have been omitted from the 
Florida statute. Italicized words are words added to the Florida statute which 
do not appear in the Virginia statute.1* 


“Deeds under statute of uses. By deed of bargain and sale, or by 
deedS of lease and release, or BY of covenant to stand seized to the use 
OR DEED OPERATING BY WAY OF COVENANT TO STAND 
SEIZED TO THE USE, of another person, of or in any lands or tene- 
ments in this state, the possession of the bargainor, releasor or cov- 
enantor shall be deemed and adjudged to be transferred to the bar- 
gainee, releaseE or person entitled to the use FOR THE ESTATE OR 
INTEREST WHICH SUCH PERSON HAS IN USE, as perfectly as if 
THE such bargainee, releasee or person entitled to the use had been 
enfeoffed WITH by livery of seizin of the land INTENDED TO BE 
conveyed by such deed of bargain and sale, release or covenant to stand 
seized; provided, that livery of seizin can be lawfully made of the lands 


or tenements at the time of the execution of the said deeds or any of 
them.” 


This statute which differs materially from the English statute now appears 
as section 689.09 of the 1941 Florida Statutes and was reenacted as part of the 
statute law of the state in this as well as earlier revisions.” 


In 1829 the Legislative Council passed the statute now appearing as section 
2.01 of the 1941 Florida Statutes which reads: 


“The common and statute laws of England which are of a general 
and not a local nature, with the exception hereinafter mentioned, down 
to the fourth day of July, 1776, are declared to be in force in this state; 
provided, the said statutes and common law be not inconsistent with the 


constitution and laws of the United States and the acts of the legislature 
of this state.” 


11. Vol. III, Florida Statutes, 1941, 215 et. seq. 
12. Blood v. Hunt, 97 Fla. 551, 121 So. 886 (1929); Concurring opinion in Mendez v. Rodriquez, 106 Fla. 
214, 143 So. 223 (1932). In 1823 the Territorial Council placed in force in the Territory the common 


and statute law of England of a general nature, with certain exceptions, down to July 4, 1776. Laws 
1823, 136. 


13. I Perry, Trusts and Trustees (7th ed., 1939) § 299 n. 12; Vol. III Florida Statutes, 1941, Helpful and 
Useful Matter, 70; Va. Code of 1942 Ann. § 5155. 
14. The Virginia statute relied on for comparison purposes is § 5155, Va. Code 1942 Ann. The historical 


note to this section gives the impression that the present wording is the same as when the statute 
was originally passed in 1819. 
15. See “Preface,” Florida Statutes, 1941. 
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This statute also has been reenacted from time to time and is unquestion- 
ably still in force. It is, however, general in nature and obviously not intended 
to override a specific statute such as section 689.09. The proviso of section 2.01 
makes this clear. 


Ultimately the position of the statute of uses in our law seems to turn upon 
the correct answer to this question: Was section 689.09 intended, when it was 
passed in 1828, as a complete substitute for the English statute which was then 
in force as a part of the common law of the territory? If the answer to this is 
yes, then it must be concluded that section 689.09 is inconsistent with the English 
statute and that the latter cannot be regarded as restored to our law by the 
terms of section 2.01. On the other hand, if it can be said that section 689.09 
was merely intended to supplement the English statute and put the rule as to 
certain aspects of the field covered beyond question, then there would appear 
to be no inconsistency between section 689.09 and the English statute within 
the meaning of section 2.01. It is believed that the latter is the safest assumption 
and that the soundest approach is to regard section 689.09 as controlling only 
should it reach a situation not within the English statute. Where the two 
statutes coincide and both could be applied to reach the same result section 
689.09 is to be regarded as cumulative. As to situations not reached by section 
689.09, but within the scope of the English statute or its constructions, the latter 
is to be regarded as in force and not superseded by section 689.09. This approach 
offers the best answers to most of the problems which present themselves and 
seems to be more in accord with the legislative intent and the common under- 
standing of the bench and bar of the state. 


Not to be overlooked in opposition to the thoughts last expressed are those 
holdings from Virginia and West Virginia which have treated the statute of 
uses as in force only to the extent that it was reenacted by local statutes from 
which the Florida statute took its pattern.1° Furthermore, the basic argument 
that a partial enactment on the subject matter of the statute of uses should be 
regarded as a repeal of the remainder of the statute as well as any common law 
based thereon is note entirely wanting in conviction.17 With reference to this 
there are a number of matters which should be noted. The Virginia decisions 
referred to came after the adoption of our statute of uses and hence the judicial 
constructions therein announced are not to be regarded as having been adopted 
with the statute.1§ Also, several factors exist which deprive the decisions of even 
persuasive force. Virginia first accepted the statute of uses as a part of its 
colonial law, and then repealed it in 1792. When the Virginia statute of uses 
was passed in 1819 it was clearly intended only as a partial reenactment of the 
original statute of uses which was otherwise completely dead. It was not a ques- 
tion of repealing the statute of uses. It was a question of restoring it, and the 
new statute only went part way.!® The background of the Florida statute of uses 
was entirely different. At the time of its passage in 1828 the English statute 
was already in force as a part of the common law. The Legislative Council had 
manifested no hostility to early English statutes as had the Virginia legislature, 
and it gave most early English statutes a vote of approval and acceptance as far 
as the territory of Florida was concerned. Because of the lack of complete 
journals to cover the earlier meetings of the Legislative Council its precise in- 
16. Bass v. Scott, 2 Leigh. (29 Va.) 356 (1830); Jones v. Tatum, 19 Gratl. (60 Va.) 720, 732 (1870); 

Blake v. O’Neal, 63 W. Va. 483, 61 S. E. 410, 16 L.R.A.(n.s.) 1147 (1908). For earlier Virginia cases 
see Duvall v. Bibb, 3 Call. (Va.) 362 * (1803) ; Rowletts v. Daniel, 4 Munf. (18 Va.) 473 (1815). 

17. “As St. 27 Henry VIII was displaced by this legislation, narrowing the scope of the statute of uses, 
it would not be consistent to say that we have any common law principle carrying our statute of 
uses to cases not within it. If it repealed St. 27 Henry VIII, c. 10, it necessarily displaced any 
common law principle having the same scope and effect as the repealed statute.” Blake v. O’Neal, 
63 W. Va. 483, 61 S. E. 410, 414 (1908). 


18. 2 Sutherland Statutory Construction (3d ed., 1943) § 5209. 
19. I Perry, On Trusts and Trustees (7th ed., 1929) § 299 n. 12; Va. Code of 1942 Anno. § 5155. 
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tent in passing the Florida statute of uses must be determined pretty much on 
the basis of conjecture and presumption.?° It appears likely that in the initial 
rush the Legislative Council was more concerned with putting conveyances upon 
a sure footing than repealing in one fell swoop all the important property and 
trust law hinged upon the statute of uses. Certainly every presumption should 
be against the existence of an intent to take this latter step. Legislation wilf 
normally be taken to repeal the common law only where the repeal is express or 
the statute covers the field so completely and with so much detail that the intent 
to exclude the common law is obvious.?! The Florida statute of uses does neither. 
Indeed if it is the sole source of Florida law in the field touched upon there will 
be serious gaps in our law of property and trusts.2? It has been stated that the 
maxim that “the mention of one thing is the exclusion of others” is less im- 
pressive where the common jaw would be overruled by its application, and that 
there is a presumption that a statute is consistent with the common law. The 


risks of legislative rigidity and drafting oversights are not lightly to be 
assumed. 


Some support for the conclusions advanced is to be found in the fact that 
in North Carolina where there is a partial statute of uses™* the courts have 
proceeded to deal with their problems pretty much on the basis of the English 
statute and its constructions.2°> In West Virginia where a partial statute of the 
Virginia type2* was held to repeal the English statute2* the legislature has since 
felt impelled to reenact in a complete, although somewhat more modern form, 
the original statute of uses.*5 Partial statutes of uses somewhat along the Vir- 
ginia line appear also to exist in Kentucky?® and Mississippi®® but the courts of 
those states have had nothing to say about them. 


20. The historical library at the University of Florida advises that there is no legislative journal for 
the year 1828. An examination of filmed copies of several newspapers published during that year 
disclosed nothing very illuminating on the matter of legislative intent. 

21. 3 Sutherland, Statutory Construction (3d ed., 1943) § 5305. 

22. In Virginia and West Virginia these gaps are not so serious. They have been partially filled by 
statutes other than their partial statute of uses. See Va. Code 1942 § 5147; Graves, Executory In- 
terests, 4 Va. L. Reg. 633; W. Va. Code 1943 § 3558. Florida has no statutes plugging the gaps arising 
out of uncertainties as to the position of executory limitations in deeds if the statute of uses is not 
in force, and the differences between the types of conveyances mentioned in the Florida statute 
of uses and those which were operative under the English statute. 

23. 3 Sutherland, Op. cit. supra. 


24. 2 General Statutes of North Carolina 1943, § 41-7. This is substantially a copy of the Virginia 


statute but it includes in addition to deeds of bargain and sale, deeds of lease and release, covenants 

to hand seized, or deeds operating by way of covenant to stand seized to use, “or otherwise, by any 

manner or means whatsoever it be.” 

Fisher v. Fisher, 218 N. C. 42, 9 S. E. 2d 493 (1940); Chinnis v. Cobb, 210 N. C. 104, 185 S. E. 638 

(1936); Lee v. Oates, 171 N. C. 717, 88 S. E. 889 (1916); Webb v. Borden, 145 N. C. 188, 58 S. E. 1083 

(1907); Kirkman v. Holland, 139 N. C. 185, 51 S. E. 856 (1905); Smith v. Proctor, 139 N. C. 314, 51 

S. E. 889 (1905); Wilson v. Leary, 120 N. C. 90, 26 S. E. 630 (1897); Smith v. Lockabill, 76 N. C. 

465 (1877). 

In Wilder v. Ireland, 53 N. C. 85, 90 (1862) the statute of uses was held applicable to execute a testa- 
mentary trust. However, the will took effect in 1829 before the North Carolina statute of uses was 


passed in 1836 and the court indicated that a different result might have followed under the new 
statute. 


26. See W. Va. Code 1906 § 3033. 
27. Blake v. O’Neal, supra. 
26. W. Va. Code 1943 Anno. § 3537 which reads: 

“Uses and trusts; passing of Legal Title-——Whenever, by reason of any conveyance by written instru- 
ment or by will, the bare legal title to real or personal property is held by one person for the use or 
benefit of, or in trust for, another person mentioned or described in the instrument or will, and the 
holder of such legal title has no active duties of care or management or disposition of the property by 
reason of such trust, or has performed all such duties as were imposed upon him, the legal title to the 
same estate or interest which he had in the use of such property shall pass to and be legally deemed 


to be in the person for whose use or benefit or in trust for whom, the legal title to the property was 
so held.” 


29. Ky. Rev. Stat. 1942 § 381.060 (2) provides: 
“All deeds of bargain and sale, deeds to stand seized to use, deeds of release and deeds of trust, 


shall be held to vest the possession of the grantor in the grantee to the extent of the estate intended 
to be conveyed.” 


30. 1 Miss. Code 1942 Anno. § 831: 

“Any interest in or claim to land may be conveyed to vest immediately or in the future, by writing 
signed and delivered; and such writing shall have the effect to transfer, according to its terms, the 
title of the person signing and delivering it, with all its incidents, as fully and perfectly as if it were 
transferred by feoffment with livery of seizin, notwithstanding there may be an adverse po 
thereof.” 


25. 
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c. EXECUTION OF USES 


The main feature of the original statute of uses was the execution of uses. 
In terms, at any rate, this feature is missing from the Florida statute. The 
original statute was much more than a mere conveyancing statute. It struck 
directly at dual (equitable and legal) ownership of the same piece of property. 
In short it declared that where one person was seized of property for the use 
of another, by means of any type of transfer or conveyance, the owner of the 
use should be deemed seized or possessed of the interest or estate he previously 
held by way of use and that the estate or title of the trustee should to that extent 
pass to the former use owner. The cestui was made the sole owner of the interest 
to which his use previously corresponded in equity. Dual ownership was not 
stricken down because it was regarded as objectionable per se but to restore 
the revenues which were being lost through the use system. The introduction of 
new types of legal conveyances, and new types of legal property interests, were 
merely incidental, although anticipated and intended effects. Uses executed by 
the statute were forthwith removed from the jurisdiction of the courts of equity 
and became subject to cognizance by the law courts. Therefore, a conclusion that 
the statute of uses was not in force as part of the law of Florida would extend 
rather than limit the trust jurisdiction of courts of equity. 


A use executed by the statute then is a legal interest vested solely in the 
former cestui. He, rather than the trustee, is the proper party to sue with respect 
thereto. The forum for protection and enforcement is a court of law. The rules 
to be applied in determining the rights and liabilities of the parties are the 
rules pertaining to legal property interests. One of the most important rules in 
this respect being that a legal right is not cut off by an attempted wrongful 


transfer to a bona fide purchaser for value. It is apparent that whether or not 
a use is executed in a given case will have an important bearing both on pro- 
cedural matters and substantive outcome. 


The original statute of uses extended both to the case where the use was 
expressed and the intent to separate the legal and equitable ownership was clear, 
and the case where because of a pecuniary consideration or a consideration of 
blood or marriage equity regarded an intended transfer, which was defective 
and ineffective at law, as creating a use in favor of the intended transferee. 
The statute operated both to destroy trusts and to perfect as legal conveyances 
transfers that would otherwise be imperfect. In one case the intent was defeated. 
In the other it was subserved. Policy-wise these two functions involve entirely 
distinct considerations. If an intended trust is to be destroyed it should be on 
the basis of a determination that dual ownership of the type intended is for 
social or economic reasons fundamentally bad. The original reason for this 
determination was to restore the revenue of Henry VIII. If certain types of 
conveyances are to be sustained as legal transfers notwithstanding the absence 
of certain elements it should be on the basis of a determination that such ele- 
ments are no longer of vital importance. Conceivably it might well be thought 
that since the revenue needs of Henry VIII have long since passed there is no 
longer any need for a legislative policy which prevents the owner of real property 
from splitting the equitable and legal ownership if he so desires. At the same 
time it might be felt desirable to.sustain certain conveyances notwithstanding 
the absence of an element such as delivery of possession or seizin. Such thought 
differentiations would cause a discard of the use execution function of the 
statute of uses while retaining its conveyancing function. 
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